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Svaz energetiky Ceské republiky (SECR) pozaduje predevsim vétsi flexibilitu pravidel pro
energetiku a zohlednéni specifik kritické energetické infrastruktury. Svaz navrhuje provérit
moznost vyjmuti energetického sektoru z plsobnosti nafizeni vzhledem k jeho vysoké mife
hospodarské soutéze a zaroven pozaduje SirSi a flexibilnéjSi posuzovani relevantniho trhu.
U zakazek souvisejicich s kritickou infrastrukturou prosazuje moznost vyjimek v krizovych
situacich, pokud by dodrzeni pravidel ohrozilo bezpecénost, spolehlivost nebo kontinuitu provozu,
a obdobnou flexibilitu poZaduje u environmentalnich poZadavkd, BIM, evropskych preferenci,
technickych specifikaci ¢i pozadavkll na dodavatelské Fetézce. Dale usiluje o pfiméfFenéjsi
pravidla pro déleni zakazek, mimoradné nizké nabidky, délku ramcovych dohod a pifimé platby
poddodavateliim a upozoriiuje na nutnost ochrany citlivych informaci v systému NPPDS. Celkové
Svaz pozaduje, aby nové evropské zadavaci predpisy nheomezovaly schopnost energetickych
spolecnosti rychle a efektivné zajiStovat bezpecny provoz kritické infrastruktury a aby byly
administrativni pozadavky pfimérené povaze energetickych zakazek.

1. Kvynéti sektoru energetiky z ptisobnosti nového nafizeni (nap¥. ¢l. 13 a souvisejici)

Navrhujeme, aby na zakladé sektorového Setfeni iniciovaného ze strany EK doslo k posouzeni
existence hospodarské soutéze u jednotlivych ¢innosti v odvétvi energetiky, napf. na trzich vyroby,
distribuce a prfenosu elektfiny a vyroby, distribuce a pfepravy plynu a velkoobchodniho prodeje
a maloobchodniho prodeje elektfiny a plynu v EU27 anasledném vylouceni téchto odvétvi
z plsobnosti nafizeni o vefejnych zakazkach, pokud jsou pfimo vystaveny hospodaiské soutézi na
trzich, na néz neni omezen pfistup.

Soucasné povazujeme za nezbytné, aby nové nafizeni dostatec¢né zohlednovalo specifické
postaveni sektorovych zadavatelll provozujicich kritickou infrastrukturu a zajistujicich zakladni
sluzby. Tito zadavatelé musi mit v mimofadnych bezpecnostnich nebo provoznich situacich
moznost pfijmout bezodkladné opatfeni nezbytna k zachovani nebo obnoveni bezpec&ného,
spolehlivého a kontinualniho provozu kritické infrastruktury, aniz by jim v tom branily procesni Ci
jiné pozadavky nafizeni.

Navrhujeme proto, aby nafizeni obsahovalo zvlastni vyjimku umoZnujici témto zadavatellm
v nezbytném rozsahu odchylit se od jeho pravidel, je-li to nezbytné k prevenci, omezeni nebo
odstranéni zavazného a bezprostfedniho ohroZeni bezpecnosti, odolnosti, spolehlivosti nebo
kontinuity provozu kritické infrastruktury ¢i poskytovani zakladnich sluzeb. Tato vyjimka by méla
byt omezena zasadou nezbytnosti a podléhat povinnosti zadavatele jeji pouziti fadné od(vodnit
a zdokumentovat. Konkrétni navrh jejiho zakotveniv ¢l. 48 je uveden nize.
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VySe uvedeny pfistup k posuzovani vynéti ¢innosti vystavenych hospodariské soutézi jiz sama EK
pouzila pfed revizi svych zadavacich pravidel v roce 2004, kdyz pfed vydanim navrhu nové smérnice
2004/18/ES dospéla k vylouceni telekomunikaéniho trhu z divodu dostatec¢né konkurence na
tomto trhu. V ramci sektoru energetiky vSak za uplynula dveé desetileti doslo rovnéz k vyznamnému
posunu smérem k liberalizaci, vytvofeni podminek pro integraci narodnich trhd a posileni
prenosovych kapacit. Liberalizace trhu s elektfinou byla vyrazné prohloubena diky liberalizacnim
balickim EK, z nichz posledni byly schvaleny v roce 2019 (revidovana pravidla pro vnitini trh
s elektfinou).

2. Kupravé podminek pro vynéti sektoru z pasobnosti nafizeni z divodu jeho vystaveni pfimé

hospodarské soutézi (L. 19, 20)
a) VL 19 odst. 3 navrhujeme vypustit poslednivétu ,,The territorial scope of the area on the basis
of which exposure to competition is assessed shall be limited to the territory of the Member

State.”, ktera omezuje posuzovani geografického relevantniho trhu vyhradné na uzemi
konkrétniho ¢lenského statu.

Z pohledu vétsi flexibility rozhodovaci praxe EK by neméla byt ex lege vylou¢ena moznost
posuzovat geograficky relevantni trh Sifeji. Zejména v odvétvich jako je napf. vyroba elektfiny
avelkoobchodni prodej, kde se v ramci jednotného vnitfniho trhu vyrazné promitaji
i pfeshranicni vlivy, zejména pokud jde o stanovani velkoobchodnich cen elektfiny na
komoditnich trzich, by tyto vlivy mély byt zohlednény i v moznosti Sir§iho vymezeni
geografického relevantniho trhu ze strany EK.

b) V C€l. 20 odst. 2 navrhujeme doplnit dalSi kritéria k prokazani, ze dany relevantni trh je pfimo
vystaven hospodarské soutézi. Nize navrhujeme (pfimo v angli¢tin€) neékolik oblasti, které by
pomohly Sir§imu ramci posuzovani daného relevantniho trhu:

Assessment of direct exposure to competition shall be based on all relevant criteria, including
external and internal factors, resulting in inability of a contracting entity to behave
independently of its competitors. The criteria shall include, by way of example:
- Implementation of internal energy market legislation enabling direct exposure to
competition
- Level of interconnection of relevant energy market with neighbouring markets
- Price correlation with neighbouring markets
- Existence of independent Energy regulatory authority
- Number of licenses for generation of electricity above ... issued in the relevant member state
- Statutory arrangements and obligations resulting in direct exposure of a contracting entity
to competition

c) EK na rozdil od pfedchozi (neoficialni) verze navrhu nafizeni vyslovné v jeho odlvodnéni
nezminuje zachovani existujicich sektorovych vyjimek vydanych EK ve formé individualnich
rozhodnuti podle ¢l. 35 stavajici smérnice 2014/25/EU (pQvodni recital ¢. 14). Je otazkou, zda
proto navrh zcela nové regulace vefejnych zakazek v podobé nafizeni nepocita rovnou
s aplikaci pravidel vefejného zadavani sektorovych zakazek pro vSechny povinné subjekty

vrv v

napfri¢ ¢lenskymi staty.



K ¢l. 48 - Emergency and crisis

Zadame doplnit znéni &él. 48 nasledujicim odstavcem:

(3) By way of derogation from this Regulation, a public buyer responsible for the operation of
critical infrastructure shall not be required to apply this Regulation where, and to the extent
that, this is necessary to prevent, mitigate or remedy a serious threat to the security,
resilience, reliability or continuity of operation of that critical infrastructure or the provision
of essential services, in particular where compliance with this Regulation could prevent or
materially delay measures necessary to prevent or remedy a serious disruption to its
operation. The contracting entity shall limit the application of this derogation to what is
necessary in view of the specific circumstances and shall document the reasons for its
application.

Oddavodnéni:

Zadavatelé odpovédni za provoz kritické infrastruktury a zajiStovani zakladnich sluzeb musi byt
schopniv mimoradnych bezpecnostnich nebo provoznich situacich pfijmout bezodkladné veSkera
opatfeni nezbytna k zachovani nebo obnoveni bezpetného a spolehliveho provozu této
infrastruktury. Prodleni pfi pofizeni nezbytnych dodavek, sluzeb nebo stavebnich praci mlze vést
k zdvaznému naruseni jejiho provozu s dopady na dalsi sektory kritické infrastruktury a zakladni
sluzby. V odvétvi energetiky mlze v krajnim pfipadé vést az k rozsahlému vypadku dodavek
elektfiny s vyznamnymi dopady na bezpecnost, hospodarskou stabilitu a fungovani spoleCnosti.
Clanek 48 navrhu sice umoziiuje v pfipadech mimoradné naléhavosti vyuzit zvlastni postup podle
Cl. 46, nadale vSak predpoklada postup zadavatele v rezimu tohoto nafizeni. Takova flexibilita
nemusi byt dostate¢na v situacich, kdy je nezbytné okamzité reagovat na existujici nebo hrozici
naruseni kritické infrastruktury nebo kdy by splnéni procesnich ¢ijinych pozadavk( nafizeni mohlo
znemoznit nebo vyznamné zpozdit opatieni nezbytna k odvraceni nebo omezenijeho nasledkd.
Navrhuje se proto umoznit zadavatellim odpovédnym za provoz kritické infrastruktury v nezbytném
rozsahu odchylit se od pravidel nafizeni, je-li to nezbytné k prevenci, omezeni nebo odstranéni
zavazného ohrozeni bezpecnosti, odolnosti, spolehlivosti nebo kontinuity provozu kritické
infrastruktury ¢&i poskytovani zakladnich sluzeb. Vyjimka je omezena zasadou nezbytnosti
a povinnosti zadavatele dlvody jejiho pouziti zdokumentovat, aby byla zachovana mozZnost
nasledné kontroly opravnénosti jejiho pouziti.

K €l. 54 odst. 3 - Requirements for green public procurement for certain products

Zadame upravit stavajici znéni:

»3. Public buyers may decide not to require the characteristics specified in delegated acts adopted
pursuant to paragraph 2 where:

(a) a product or technology can only be supplied by a specific economic operator and no
reasonable alternative or substitute exists and the absence of competition is not the result of an
artificial narrowing down of the parameters of the public procurement procedure; or

(b) the application of the delegated act would oblige the public buyer to acquire equipment having
disproportionate costs or would result in technical incompatibility in operation and maintenance,
or would jeopardise the security, reliability or continuity of operation of critical
infrastructure.”.



Odavodnéni:

U zakazek souvisejicich s kritickou infrastrukturou muze aplikace povinnych environmentalnich
pozadavkUl v konkrétnich pfipadech negativné ovlivnit bezpecnost, spolehlivost nebo kontinuitu
jejiho provozu, aniz by nutné byla naplnéna néktera ze stavajicich vyjimek. Navrhuje se proto
umoznit odchyleni od téchto pozadavkl rovnéz v pfipadech, kdy je to nezbytné k zajisténi
bezpe&ného, spolehlivého a kontinualniho provozu kritické infrastruktury.

K €l. 65 odst. 3 - Building information modelling

Z4adame upravit stavajici znéni:

,»BYy way of derogation from paragraph 1, public buyers may do any of the following;:

(a) request the use of Building Information Modelling only from certain contractors, or in certain

lots, where such requirements would otherwise impose a disproportionate burden on the
economic operators concerned and fully covering the project in Building Information Modelling is
not necessary; or

(b) not request the use of Building Information Modelling or only request its use for certain parts of
the solution or from certain contractors, where such requirements would otherwise present a risk
for security or public safety; or

(c) not require the use of Building Information Modelling or require its use only for certain parts
of the solution where its use would not be appropriate or proportionate having regard to the
nature or technical characteristics of the works.“.

Odavodnéni:

Samotna hodnota stavebni zakazky nemusi byt dostate¢nym kritériem pro posouzeni vhodnosti
vyuziti BIM. U specifickych staveb energetické infrastruktury mize byt plné vyuziti BIM vzhledem
k povaze nebo technickym charakteristikam stavby nepfimérené, aniz by nutné byla splnéna
stavajici vyjimka zaloZzenéd na nepfimérené zatézi dodavatelll nebo bezpecénostnim riziku.
Zadavateli by proto méla z(stat moznost rozsah vyuZiti BIM pfizplsobit konkrétni stavbé.

K ¢El. 69 odst. 4 — Resilience and security of supply for critical entities or infrastructures

Zadame upravit stavajici znéni:

»The Commission is empowered to adopt delegated acts in accordance with Article 141
establishing mandatory specifications, selection criteria, award criteria or conditions for the
performance of contracts relating to resilience, security of supply, and supply chain transparency,
for specific categories of works, supplies or services where a critical dependency, a systemic risk
or a critical-infrastructure dimension has been identified. When adopting delegated acts
pursuant to this paragraph, the Commission shall take into account the specific
characteristics of the sector and the relevant supply market and shall ensure that the
requirements do not jeopardise the security or continuity of operation of critical
infrastructure.”.

Odavodnéni:

Zmocnéni umoznuje Komisi stanovit prostfednictvim delegovanych aktl zdvazné pozadavky na
odolnost, bezpecnost doddvek a transparentnost dodavatelského tetézce pro konkrétni kategorie
zakazek.



Uvedené ustanoveni ma presah do smérnice o odolnosti kritickych subjektd (CER) 2022/2557. Samotné
vymezeni chranénych zajmui, které maji byt povinné na zdkladé delegovaného aktu pfi vybéru
dodavatell pro subjekty kritické infrastruktury zohlednény, je odlvodnitelné a raciondlni, nicméné znéni
zmocnéni EK pro vydani takového delegovaného aktu je pfilis Siroké a neobsahuje Zadné dlvody pro
nastaveni omezeni zadavatell pfi stanoveni podminek v zadavaci dokumentaci. Pfipadné zpfisnéni
podminek pro vymezeni predmétu verejné zakazky pak mlze vést k omezeni hospodarské soutéze na
strané dodavatelll vedouci ke snizeni poctu vhodnych dodavatelll a s tim spojenym navyseni
nabidkovych cen pro subjekty kritické infrastruktury.

U kritické energetické infrastruktury mlze byt okruh vhodnych dodavatell a technickych feSeni omezen
zejména pozadavky na kompatibilitu a interoperabilitu se stdvajicimi zafizenimi, technologickym
Zivotnim cyklem a dostupnosti alternativnich dodavateld. PFi stanoveni povinnych poZadavk(l je proto
nezbytné zohlednit specifika dotéeného sektoru a relevantniho trhu a zajistit, aby jejich aplikace
neohrozila bezpe¢nost nebo kontinuitu provozu kritické infrastruktury.

K €L. 75 - Framework for mandatory European preference in sector-specific EU legal acts

Z dlvodu zajisténi dostatecné flexibility pro zadavani vefejnych zakézek na strané vefejnych
i sektorovych zadavatel by podminka EU preference v PPA méla z(stat bez dalSiho fakultativni.

Odavodnéni:

Problematika preference zboZi a sluzeb s evropskym plvodem se dotyka nejen navrhu PPA, ale i aktualné
projednavaného navrhu aktu o priimyslovém akceleratoru (I1AA), pfiéemz vztah mezi obéma nafizenimi
(PPA a IAA) neni definovan. Z dlivodu zajisténi dostatecné flexibility pro zadavani verejnych zakazek na
strané verejnych i sektorovych zadavatell by podminka EU preference v PPA méla zistat bez dalsiho
fakultativni. Toto nastaveni zajisti na strané jedné dlouhodobou flexibilitu na strané zadavatell a na
strané druhé zajisténi dostate¢né konkurence dodavatell pfi omezené nabidce plnéniz EU27.

K él. 76 - Exceptions to European preference requirements

Zadame upravit stavajici znéni:

»Public buyers may decide not to apply European preference requirements, including those in the
delegated acts adopted pursuant to Article 75, where:

(a) the contracts in question are governed by Article 48;

(b) the required products or services cannot be supplied by a Union or covered economic operator,
and no reasonable alternative or substitute exists;

(c) no suitable tenders or requests to participate have been submitted, including in response to a
similar public procurement procedure launched by the same public buyer in the two years
preceding the launch of the planned new procurement procedure;-or

(d) the application of such European preference requirements would entail that a public buyer
would have to acquire goods, services or works at disproportionate costs; or-

(e) the application of the European preference requirements would jeopardise the security or
continuity of operation of critical infrastructure, unduly restrict the availability of supplies
necessary for its operation or development, or result in technical incompatibility or lack of
interoperability with existing infrastructure.”.

Odavodneéni:
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U kritické energetické infrastruktury mlze byt okruh vhodnych dodavatelll a zdrojd dodavek
omezen zejména kapacitou a strukturou relevantniho trhu, dostupnosti nezbytnych vyrobk
a materialli, pozadavky na kompatibilitu a interoperabilitu se stavajicimi zafizenimi nebo
technologickym Zivotnim cyklem. V konkrétnich pfipadech proto mlze byt pro zajis§téni provozu
nebo rozvoje kritické infrastruktury nezbytné vyuzit rovnéz dodavky ze tietich zemi, i kdyz na trhu
existuji unijni nebo zahrnuti dodavatelé. Navrhuje se proto umoznit odchyleni od poZadavk
evropské preference také v pfipadech, kdy by jejich aplikace nepfimérfené omezila dostupnost
dodavek nezbytnych pro provoz nebo rozvoj kritické infrastruktury.

K ¢l. 83 odst. 2 - Contracts awarded to affiliated undertakings

Z4adame upravit stavajici znéni:

»Paragraph 1 shall apply provided that at least 80 % of the average totat turnover of the affiliated
undertaking over the preceding three years derives from the provision of services, supplies or works

of the same or a similar nature as those covered by the contract to the contracting entity or
other undertakings with which it is affiliated. Where, by reason of the date on which an affiliated
undertaking was created or commenced activities, the turnover is not available for the preceding
three years, it shall be sufficient for that undertaking to show that the turnover is credible, in
particular by means of business projections.

Where more than one undertaking affiliated with the contracting entity with which they form
a corporate group provides the same or similar services, supplies or works, the percentages shall

be calculated taking-into—acecoun re-totatturnoveraerivingrespectvety rom—tne pProvision—o
services;stppties—or-works by reference to the total turnover derived from the provision of
services, supplies or works of the same or a similar nature as those covered by the contract
by those affiliated undertakings.“.

Odavodnéni:

Pozadavek zalozeny na celkovém obratu zahrnuje i ekonomické aktivity, které nijak nesouviseji
s pfedmeétem zakazky. Takové kritérium proto zachycuje vice informaci, nez je nezbytné pro
posouzeni, zda je pfidruzeny podnik skuteé¢né hospodarsky orientovan na poskytovani dotéenych
sluzeb, dodavek nebo stavebnich praci. Naproti tomu obrat dosazeny z obdobnych &innosti
predstavuje uzSi a presnéjSi ukazatel, ktery pfimo souvisi se sledovanym cilem. Je proto
vhodnéjsSim a proporcionalnéjSim prostfedkem k ovéfeni podminek pro pouziti vyjimky.

K ¢l. 88 odst. 4 — Specifications
Z4adame upravit stavajici znéni:

»Public buyers may derogate from paragraph 3, where standards are mandatory by Union law of,
where characteristics cannot be sufficiently or appropriately described in functional requirements,
or where the use of specific technical requirements instead of functional requirements is
objectively justified by the nature or technical characteristics of the subject-matter of the
contract, including requirements relating to safety, reliability, compatibility or
interoperability with existing infrastructure. In the latter cases, public buyers may formulate
requirements in specifications in particular by technical prescriptions of the works or definitions of
the characteristics of the supplies or services, or in any of the following ways by reference to, in

“

order of preference:...“.



Odavodnéni:

U technicky sloZitych zakazek, zejména v oblasti kritické energetické infrastruktury, mlze byt
nezbytné stanovit konkrétni technické pozadavky z diivodu bezpecnosti a spolehlivosti provozu
nebo zajisténi kompatibility a interoperability se stavajicimi zafizenimi a soustavou. Navrhovana
Uprava oproti stavajici pravni Upravé omezuje moznost zadavatele zvolit zplsob formulace
technickych specifikaci a jako vychozi pravidlo stanovi pouziti funkénich pozadavk(. Navrhujeme
proto vyslovné zachovat moznost stanovit konkrétni technické pozadavky rovnéz tehdy, je-li to
objektivné odivodnéno povahou nebo technickymi charakteristikami pfedmétu zakazky.

11. K¢L. 88 odst. 4 pism. f) a odst. 6 — Specifications
Navrhujeme upravu ¢l. 88 odst. 4 a 6:

»(4) Public buyers may derogate from paragraph 3, where standards are mandatory by Union law or
where characteristics cannot be sufficiently or appropriately described in functional requirements.
In the latter case, public buyers may formulate requirements in specifications in particular by
technical prescriptions of the works or definitions of the characteristics of the supplies or services,
or in any of the following ways by reference to, in order of preference:
(a) harmonised standards, as well as standards and standardisation deliverables the
references of which have been published for the purpose of this paragraph, in the Official
Journal of the European Union or by any other means as provided in accordance with
Union legislation and common specifications, understood as a technical specification
other than a standard and adopted by the Commission, and the conformity with which
provides for a presumption of conformity with the requirements set out in the relevant
Union legislation;
(b) to European standards as defined in Article 2 of Regulation (EU) No 1025/2012, including
national standards transposing European standards;

(c) European Assessment Documents;

(d) international standards;

(e) other standardisation deliverables established by a European standardisation
organisation as defined in Regulation (EU) No 1025/2012;

(f) in the absence of all the ways referred to in points (a) to (e), specifications may be

formulated by reference to national standards, national technical approvals or national
technical specifications relating to the design, calculation and execution of the works
and use of the supplies; each reference shall be accompanied by the words ‘or
equivalent’, this can also be fulfilled by providing the words ‘or equivalent’
collectively for all references of the same kind.
5. Specifications shall not refer to a specific make or source, or a particular process which
characterises the products or services provided by one specific economic operator, or to
trademarks, patents, types or a specific origin or production, having the effect of favouring or
eliminating certain undertakings or products.
6. The reference referred to in paragraph 5 shall only be allowed on an exceptional basis, where
a minimum level of precision pursuant to paragraphs 1, 2 and 3 is otherwise not possible. Such
reference shall be accompanied by the words ‘or equivalent’; this can also be fulfilled by providing
the words ‘or equivalent’ collectively for all references of the same kind.
This paragraph shall apply without prejudice to European preference requirements in this Regulation
or other Union legislation.



Where a public buyer uses the option of referring to the standards or specifications referred to in
paragraph 4, it shall not reject a tender on the grounds that the solutions offered do not comply with
the standards or specifications, to which it has referred, as long as the tenderer proves in its tender
that the solutions proposed satisfy the requirements in a manner equivalent to the requirements
defined in the specifications. The tender may provide the proof by any appropriate means, including
the means of proof referred to in Article 92.“.

Zadame, aby dopln&ni moZnosti nabidnout ,rovnocenné fe$eni“ nebylo nutné uvadét u kazdého
vyskytu odkazu v zadavaci dokumentaci a bylo mozné tuto moznost uvést pouze jednou a souhrnné
pro vSechny tyto odkazy.

Odtvodnéni:

Navrhovany ¢lanek 88 nafizeni upravuje specifikace, tedy zplsob, jakym ma zadavatel vymezit
pozadavky na pfedmeét plnéni. V soucasné dobé jsou pravidla pro specifikace upravena mj. v § 89
zdkona ¢. 134/2016 Sb., o zadavani vefejnych zakézek, ve znéni pozdéjsich predpisli. Podle
ustanoveni § 89 odst. 6 plati, Ze ,,(6) Odkaz podle odstavce 5 pism. a) nebo b) miiZe zadavatel pouZit,
pokud stanoveni technickych podminek podle odstavce 1 nemuZe byt dostate¢né pfesné nebo
srozumitelné. U kazdého takového odkazu zadavatel uvede mozZnost nabidnout rovnocenné
fesSeni.“. Zakon tedy zadavateli uklada, aby ve veSkeré dokumentaci (zadavaci dokumentace,
projektova dokumentace, rozpocet jako soupis stavebnich praci, dodavek a sluzeb s vykazem vymér
apod.) uvadél moznost nabidnout rovnocenné feSeni u kazdého vyskytu pfimého nebo nepfimého
odkazu na urcité dodavatele nebo vyrobky (nebo patenty na vynalezy, uzitné vzory, priimyslové vzory,
ochranné znamky nebo oznacéeni plivodu).

Tato praxe se ukazuje jako velmi neprakticka a nékdy jen obtizné splnitelna.

Navrhujeme tedy jiz na udrovni nafizeni EU upravit pravni upravu tak, aby uvedeni moznosti
nabidnout rovhocenné feseni bylo mozné uvést souhrnné pro vSechny shodné typy odkazu
pouze na jednom misté vdané dokumentaci, tj. idedlné jednou, a to pouze v zadavaci
dokumentaci VZ.

Variantné navrhujeme, aby bylo mozné uvést moznost nabidnout rovhocenné feSeni souhrnné pro
vSechny shodné typy odkazu pouze na jednom misté rovnéz v projektové dokumentaci, popfipadé
souhrnné do kazdé casti dokumentace (napf. do kazdého stavebniho objektu a provozniho
souboru), ale nikoli u kazdého jeho vyskytu.

12. K ¢EL. 96 odst. 2 - Setting time limits
Zadame upravit stavajici znéni:
»Public buyers shall extend time limits set for the receipt of tenders in——case—ofadditionat
information-or-significantchanges where additional information or changes are significant and

may affect the preparation of tenders. The length of the extension shall be proportionate to the

relevance and complexity of the information or change. .

Odutivodnéni:

Povinnost prodlouzit Lhitu pro podéani nabidek by méla vzniknout pouze tehdy, pokud poskytnuté
dodate¢né informace nebo provedené zmény mohou mit vyznamny dopad na pfipravu nabidek.
Zadavatelé v pribéhu zadavaciho fizeni bézné poskytuji rovnéz vysvétleni ¢i upresnéni, ktera
nemeéni zadavaci podminky ani nemaji vliv na zpracovani nabidky. Automaticka povinnost
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prodlouZit hatu pfi poskytnuti jakékoli dodatec¢né informace mnohdy vede ke zbyte¢nému
prodluZzovani zadavacich fizeni.

K €l. 100 odst. 2 - Division into lots

Z4adame upravit stavajici znéni:

»In assessing whether a contract should be divided into lots, public buyers shall take into account,
where relevant, the potential contribution of such division to increasing participation of SMEs,
reducing dependency on a single supplier, strengthening supply chain resilience and security of
supply, and fostering innovation, as well as, on the other hand, the need to ensure technical
integration, interoperability and clear responsibility for the overall performance of the
contract, the impact of such division on the efficiency of and risks related to the integrity of the

procurement. Where division into lots is not mandatory pursuant to paragraph 6 and public buyers
consider that such division is not appropriate, they shall indicate the main reasons thereof in the
procurement detail or in the individual documentation pursuant to Article 109.“.

Odavodnéni:

U komplexnich technologickych, infrastrukturnich nebo stavebnich zakdzek muze rozdéleni
zakazky na Castivést k obtiznému vymezeni odpovédnosti jednotlivych dodavatell, problémam pfi
integraci jednotlivych ¢asti plnéni nebo k riziku jejich vzajemné nekompatibility. Pfi rozhodovani
o rozdéleni zakazky by proto mél zadavatel vyslovné zohlednit také potfebu technické integrace
a interoperability jednotlivych ¢asti plnéni a zajiSténi jednoznacné odpovédnosti za funkénost
celku.

K €l. 101 odst. 4 - Abnormally low tenders

Zadame upravit stavajici znéni:

»Where the explanations referred to in paragraph 2 are not considered satisfactory, including after
having asked for clarifications or additional information, the public buyer skatt may reject the

tender from the procurement procedure.“.

Oduvodnéni:

Navrhujeme zachovat zadavateli moznost posoudit s ohledem na okolnosti konkrétni zakazky, zda
nedostatecné vysvétleni mimofadné nizké nabidkové ceny odlvodiiuje vylouceni nabidky.
Samotna skutecnost, Ze vysvétleni nizké ceny neni zadavatelem povazovano za uspokojivé,
nemusi ve vSech pfipadech znamenat nepfijatelné riziko fadného plnéni zakazky. Automatické
vylouceni mize byt zejména u specifickych trh nebo obchodnich modeld nepfiméfené a mize
vést k vylouceni ekonomicky vyhodné nabidky.

K €l. 103 odst. 2 - Framework agreements
Zadame upravit stavajici znéni:
»1he duration of a framework agreement shall not exceed the following:

(a) three years for framework agreements with one economic operator; or

(b) five years for framework agreements with several economic operators. The maximum duration
of the framework agreement may be set for a longer period in exceptional cases, where this is duly
justified by the complexity or specialised nature of the procurement, the life cycle of the relevant
technology, the need to ensure continuity of maintenance or technical support, or other
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objective circumstances related to the subject-matter of the procurement, and the duration is
not longer than what is strictly necessary in view of the circumstances of the procurement in
question.”.

Odtvodnéni:

U dlouhodobych technologickych, servisnich a udrzbovych plnéni sektorovych zadavateld m(ze
byt delsi trvani rémcové dohody objektivné odlvodnéno Zivotnim cyklem technologie nebo
potfebou kontinuity servisu a technické podpory. Je vhodné tyto dlivody vyslovné zahrnout, aby
stavajici vyjimka nebyla vykladana pfilis restriktivné.

K ¢él. 108 odst. 6 - Payments to subcontractors

Z4adame upravit stavajici znéni:

,»6. At the request of the subcontractor and where the nature of the contract so allows, the public
buyer shatt may transfer due payments directly to the subcontractor for services, supplies or works
provided to the main contractor. Such measures may include appropriate mechanisms permitting
the main contractor to object to undue payments. The arrangements concerning that mode of
payment shall be set out in the procurement detail.”.

Odavodnéni:

Zadavatel ma smluvni vztah s hlavnim dodavatelem, ktery odpovida za fadné plnéni zakazky a své
poddodavatele. Povinné pfimé platby mohou zasahovat do smluvnich a odpovédnostnich vztah(
mezi hlavnim dodavatelem a poddodavatelem a vytvaret dodateCnou administrativni a pravni zatéz
zadavatele, zejména pfi sporu o fadnost ¢i rozsah poddodavatelského plnéni. Pfimé platby by
proto mély byt moznosti zadavatele.

K ¢él. 134 odst. 5 - National Public Procurement Data Spaces

Zadame upravit stavajici znéni:

»The NPPDS authority shall ensure that the following information is made available through the
NPPDS:

(a) information on participants in the procurement procedure, including on the outcome of their
participation;

(b) information on subcontractors and ancillary service providers;

(c) procurement detail, tenders, contracts and handover documents;

(d) information on budget, including information on EU funds;

(e) information on contracts and on individual payments;

(f) information that is relevant for the assessment of the compliance by public buyers with this
Regulation;

(g) information relevant for the assessment of the extent to which public buyers pursue strategic
procurement objectives such as environmental, social or innovation objectives, and of their
contribution to the attainment of those objectives;

(h) information on the participation of SMEs in public procurement;

(i) information relating to risk factors in public procurement, including corruption, fraud, collusion,
or unfair competition practices;

(j) information on the functioning of national review systems; and
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(k) information on the functioning of national procurement markets below and above the
thresholds, including information on national, cross-border and third country participation
including origin of goods and information on beneficial ownership.

The procurement information shall be made available through the NPPDS as soon as possible, but
not later than 20 days after the occurrence of the respective information Where the information is
related to an ongoing review procedure, it shall be made available through the NPPDS 20 days from
the conclusion of the respective review procedure. Public buyers may withhold specific
procurement information referred to in this paragraph where making such information
available through the NPPDS would jeopardise public security, the security or resilience of
critical infrastructure, cybersecurity, or the protection of particularly sensitive information.
Any such restriction shall be limited to what is strictly necessary.“.

Odavodnéni:

NPPDS ma obsahovat velmi Siroky rozsah informaci, v€etné samotnych nabidek, smluv
a predavaci dokumentace. U zakazek souvisejicich s kritickou infrastrukturou mohou tyto
dokumenty obsahovat technické, provozni, kybernetické nebo jiné bezpecnostné citlivé
informace. Prestoze ¢l. 134 odst. 8 umozniuje omezit vefejnou dostupnost nékterych informaci,
i k neverejnym informacim navrh predpoklada pfistup dalsich opravnénych subjektl. Samotné
omezeni vefejného pfistupu proto nemusi byt ve vSech pfipadech dostate¢né. Navrhujeme
umoznit zadavateli v nezbytném rozsahu neposkytnout do NPPDS konkrétni informace, pokud by
jejich zpfistupnéni prostfednictvim NPPDS mohlo ohrozit vefejnou bezpeénost, kybernetickou
bezpecnost nebo bezpecnost Ci odolnost kritické infrastruktury.

K él. 149 — Entry into force and application

Z4dame upravit stavajici znéni:

»This Regulation shall enter into force on the twentieth day following that of its publication in the
Official Journal of the European Union.

It shall apply from ... [OP please insert date two years following the entry into force of this
Regulation].

Procurement procedures initiated before the date of application of this Regulation shall
continue to be governed by the rules applicable at the time of their initiation. The same rules
shall apply to contracts and framework agreements awarded pursuant to such procedures,
including their subsequent modification and the award of contracts based on such framework
agreements.

This Regulation shall be binding in its entirety and directly applicable in all Member States. “.

Oddvodnéni:

Navrh neobsahuje dostatec¢né jednoznacny obecny pfechodny rezim pro zadavaci fizeni zahajena
pfed datem pouzitelnosti ani pro nasledny rezim smluv a ramcovych dohod uzavienych podle
dosavadnich pravidel. U dlouhodobych infrastrukturnich projekt( je nezbytné pfedem urdéit pravni
rezim také pro nasledné zmény smluv a Cerpani ramcovych dohod.



